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Title of Report: Planning Committee Report – LA01/2022/1203/F

Committee Report 
Submitted To: 

Planning Committee 

Date of Meeting: 25th September 2024 

For Decision or 

For Information 

For Decision – Council Interest Item  

To be discussed In 
Committee   YES/NO 

NO 

Linkage to Council Strategy (2021-25) 

Strategic Theme Cohesive Leadership 

Outcome Council has agreed policies and procedures and decision making is 
consistent with them 

Lead Officer Senior Planning Officer  

Budgetary Considerations 

Cost of Proposal Nil  

Included in Current Year Estimates N/A 

Capital/Revenue N/A 

Code N/A 

Staffing Costs N/A 

Legal Considerations 

Input of Legal Services Required NO

Legal Opinion Obtained NO 
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Screening 
Requirements 

Required for new or revised Policies, Plans, Strategies or Service Delivery 
Proposals.

Section 75 
Screening 

Screening Completed:    N/A Date: 

EQIA Required and 
Completed:               

N/A Date: 

Rural Needs 
Assessment (RNA) 

Screening Completed N/A Date:  

RNA Required and 
Completed:          

N/A Date: 

Data Protection 
Impact 
Assessment 
(DPIA) 

Screening Completed:         N/A Date: 

DPIA Required and 
Completed: 

N/A Date: 

App No: LA01/2022/1203/F Ward: Drumsurn

App Type: Full Planning

Address: Adjacent to 46 Drumsurn Court, Drumsurn, Limavady

Proposal:  Change of Housetype to Sites 10-12 to provide 1No. Detached & 
2No. Semi-Detached 2 Storey Dwellings with Garages as 
Improvement to Layout Previously Approved under 
B/2008/0188/RM and All Associated Works.

Con Area: N/A Valid Date:   14.11.2022

Listed Building Grade: N/A Target Date:  27.02.2023

Agent: Bell Architects Ltd, 65 Main Street, Ballymoney, BT53 6AN 

Applicant:  Liam Chivers, 275 Drumsurn Road, Drumsurn, Limavady, BT49 
8PP

Objections:  0  Petitions of Objection:  0

Support: 0  Petitions of Support: 0
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Executive Summary 

 This proposal is considered unacceptable at this location having 
regard to the Northern Area Plan 2016 and all other material 
considerations. 

 The application site comprises a small portion of an existing 
agricultural field and is located within the rural area as defined in 
the Northern Area Plan 2016 

 The proposal is for change of house type to provide 1No. 
Detached & 2No. Semi-Detached 2 Storey Dwellings with Garages 
as Improvement to Layout Previously Approved under 
B/2008/0188/RM which related to the erection of 40 dwellings.  

 The timeframe for the commencement of development (17th

September 2011) on the previous planning permission has expired 
and no Certificate of Lawful Development or Use has been 
submitted to certify that a lawful commencement has occurred. 

 In the absence of a Certificate of Lawful Development or Use the 
Planning Department cannot give determining weight to the 
previous planning history of the site and as such the proposal must 
be considered against the Northern Area Plan and prevailing 
regional planning policies. 

 The proposal fails to comply with the relevant planning policies 
including the SPPS (Paragraph 6.73) and PPS21 (Policy CTY1) in 
that it does not meet with one of the permitted types of 
development in the countryside. 

 In the absence of a Certificate of Lawful Development or Use the 
Planning Department cannot provide a detailed assessment on the 
layout and design of the proposal 

 Refusal is recommended. 
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Drawings and additional information are available to view on the 
Planning Portal- 
https://planningregister.planningsystemni.gov.uk/simple-search 

1 RECOMMENDATION

1.0 That the Committee has taken into consideration and agrees 
with the reasons for the recommendation set out in section 9 and 
the policies and guidance in sections 7 and 8 and resolves to 
Refuse planning permission subject to the reasons set out in 
section 10. 

2.0     SITE LOCATION & DESCRIPTION

2.1 The application site is located immediately adjacent to and North 
West of No. 46 Drumsurn Court, Drumsurn. The application site 
as indicated is located in the south eastern portion of an existing 
agricultural field. The application site is undefined other than 
along its south eastern boundary which is defined by close 
boarded timber fencing along the curtilage boundaries of Nos. 
13, 18 and 46, and across the road frontage where access to the 
site is proposed.  

2.2 The application site falls gently in a southern direction. Within 
the application site and adjacent to the access from Drumsurn 
Court the levels within the site have been raised to accord with 
that of the road within Drumsurn Court. This raised area extends 
a short distance into the site and is grassed over. 

2.3 The application site is located within the rural area outside of any 
settlement limit as defined by the Northern Area Plan 2016. The 
site lies adjacent to the settlement limit to its south eastern 
boundary. The site is located on agricultural lands and is abutted 
to the north, north west, west and south west by agricultural 
lands. The housing development at Drumsurn Court abuts the 
site to the south east, with the housing developments at 
Donald’s Hill Court and Cottage Garden to the north of the site 
on the northern side of the Drumsurn Rd. To the North West of 
the site, beyond the field in which the application site is located, 
there are lands within the settlement limit which are zoned for 
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housing (DNH 07) and further housing developments at Church 
View and Castle Meadows.

3.0    RELEVANT HISTORY 

B/2004/0190/O - Site for residential development with 
associated formal and informal open space - Land to the south 
of 283 Drumsurn Road, Limavady – Permission Granted 
13.05.2005. 

B/2008/0188/RM - Proposed housing development comprising 
16 no two storey terraced dwellings, 22 no. two storey semi 
detached dwellings, 2 no. two storey detached dwellings and 
roadway for private streets determination - Land to South of 283 
Drumsurn Road, Limavady (between Drumsurn Court and 283 
Drumsurn Road) – Permission Granted 17.09.2009. 

Adjacent Application Site to east + south (Drumsurn Court)

B/2003/0337/F - Erection of 20 dwellings and associated parking 
- Approx 90 metres south east of 283 Drumsurn Road, 
Drumsurn, Limavady – Appeal Allowed 13.04.2004. 

B/2005/0523/F - Erection of housing to include 14 semi-
detached and 2 detached houses (change to previously 
approved layout) - Lands approximately 90 metres south east of 
283 Drumsurn Road, Drumsurn – Permission Granted 
17.11.2006. 

B/2007/0115/F - Alteration to existing housing scheme (approval 
B/2003/0337/F) to provide additional site replicating adjacent 
sites 17-21 inclusive (approval B/2005/0523/F), erection of 4no. 
2 storey semi-detached dwellings & 1no. 2 storey detached 
dwelling all to include detached garages - 8-11 Inclusive 
Drumsurn Court, Drumsurn, Limavady – Permission Granted 
08.01.2008. 

LA01/2017/1498/F - Proposed change of house type to sites 2-
16 to provide 6 no semi-detached and 2 no. detached two storey 
dwellings with garages and all associated works - 2-16 
Drumsurn Court, Drumsurn, Limavady – Permission Granted 
01.08.2018. 
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4.0    THE APPLICATION 

4.1 The application seeks full planning permission for change of 
house types to provide 1No. Detached & 2No. Semi-Detached 2 
Storey Dwellings with Garages as Improvement to Layout 
Previously Approved under B/2008/0188/RM and all Associated 
Works. The revised layout proposes to swap the siting of the pair 
of semi-detached and detached dwellings from that initially 
approved, with the detached dwelling now proposed immediately 
adjacent the primary internal road. Access to the site is 
proposed via the adjacent housing development at Drumsurn 
Court.  

5.0     PUBLICITY & CONSULTATIONS 

External 

5.1 Advertising:  30.11.2022 and 22.11.2023
  Neighbours:  There are no objections to the proposal.   

Internal

5.2  DfI Roads: No objections 

 Northern Ireland Water: Advice provided 

Environmental Health: Advice provided 

Historic Environment Division:  No objections 

Northern Ireland Electricity: No objections 

6.0 MATERIAL CONSIDERATIONS 

6.1  Section 45(1) of the Planning Act (Northern Ireland) 2011 
requires that all applications must have regard to the local plan, 
so far as material to the application, and all other material 
considerations.  Section 6(4) states that in making any 
determination where regard is to be had to the local 
development plan, the determination must be made in 
accordance with the plan unless material considerations indicate 
otherwise. 



240925                                                                                                                                               Page 7 of 31

6.2  The development plan is: 

 Northern Area Plan 2016 (NAP) 

 6.3 The Regional Development Strategy (RDS) is a material 
consideration. 

 6.4 The Strategic Planning Policy Statement for Northern Ireland 
(SPPS) is a material consideration.  As set out in the SPPS, until 
such times as a new local plan strategy is adopted, councils will 
apply specified retained operational policies. 

 6.5 Due weight should be given to the relevant policies in the 
development plan. 

 6.6 All material considerations and any policy conflicts are identified 
in the “Considerations and Assessment” section of the report. 

 7.0 RELEVANT POLICIES & GUIDANCE 

The Northern Area Plan 2016 

Strategic Planning Policy Statement (SPPS) 

Planning Policy Statement 2: Natural Heritage 

Planning Policy Statement 3: Access, Movement and Parking 

Planning Policy Statement 7: Quality Residential Environments 

Addendum to Planning Policy Statement 7: Safeguarding the 

Character of Established Residential Areas 

Planning Policy Statement 21: Sustainable Development in the 

Countryside 

8.0 CONSIDERATIONS & ASSESSMENT 

8.1 The main considerations in the determination of this application 
relate to: principle of development, layout and design and 
Habitat Regulations Assessment. 



240925                                                                                                                                               Page 8 of 31

  Principle of development 

8.2 The application site is located within the rural area outside of any 
settlement limit as defined by the Northern Area Plan 2016. Prior 
to the adoption of the Northern Area Plan 2016 the subject lands 
were sited within the settlement development limit of Drumsurn 
as defined within the Limavady Area Plan 1984-1999. The 
settlement development limit for Drumsurn as defined in the 
Northern Area Plan 2016 was subject to Independent 
Examination by the Planning Appeals Commission prior to the 
Plan’s adoption. As the application site is located within the rural 
area the proposal therefore falls to be considered against the 
rural housing policies contained within the SPPS and Planning 
Policy Statement 21 (PPS21).  

8.3 Both the SPPS and Policy CTY 1 of PPS21 outline the range of 
types of development which in principle are considered to be 
acceptable in the countryside.  

8.4 For proposals for multiple dwellings (more than 2) in the 
countryside CTY1 makes provision for the following types of 
development  

 A small group of houses in a designated Dispersed Rural 
Community in accordance with Policy CTY2 

 The provision of social and affordable housing in 
accordance with Policy CTY5 

8.5 In this case the proposal is not in accordance with Policy CTY2 
as the application site is not located within a Dispersed Rural 
Community (DRC) as designated in the Area Plan, and is not in 
accordance with Policy CTY5 as Drumsurn is not a small 
settlement, as set out within Policy SET1 of the Northern Area 
Plan.  

8.6 As the proposal fails to meet with the requirements of the SPPS 
and Policy CTY1 of PPS21 the principle of development is 
considered unacceptable unless other material considerations 
outweigh the aforementioned policy provisions. 

8.7 The applicant contends that the principle of development is 
established on the lands in the form of an extant planning 
permission granted under applications B/2004/0190/O and 
B/2008/0188/RM. 
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8.8 The requirements for the commencement of development are 
set out in legislation. Given the timeframe for commencement of 
planning approvals B/2004/0190/O and B/2008/0188/RM 
extended to 17th September 2011 the definition of 
commencement of development was outlined under both Article 
36(1) of the Planning (Northern Ireland) Order 1991 and Section 
63(2) of the Planning Act (Northern Ireland) 2011. For 
clarification there is no difference between both pieces of 
legislation in defining commencement of development. 

8.9 Both pieces of legislation state that “development shall be taken 
to be begun on the earliest date on which any of the following 
operations comprised in the development begins to be carried 
out— 

(a)where the development consists of or includes the erection 
of a building, any work of construction in the course of the 
erection of the building;” 

8.10 As the previous planning permission on the site was for the 
erection of buildings (40 dwellings), commencement of planning 
approvals B/2004/0190/O and B/2008/0188/RM can only be 
taken from the date upon which works of construction 
commenced on one of the approved dwellings. 

8.11 A statutory process exists for the determination of lawful use or 
development. The mechanism for this determination is via the 
submission of a Certificate of Lawful Development or Use 
which, in this instance, is required to establish that a lawful 
commencement of development approved under applications 
B/2004/0190/O and B/2008/0188/RM has occurred. This 
position has been set out in case law in Saxby v Secretary of 
State for the Environment, Transport and the Regions 1998, 
and is also the “settled position” of the Planning Appeals 
Commission (PAC) on such matters as evidenced in appeals, 
2015/A0129 (Appendix 1, notably paragraphs 5 & 6).

8.12 The applicant was requested to submit a Lawful Development 
application on 30.01.2023 and 03.03.2023 to determine the 
lawfulness, or otherwise, of the asserted commencement of 
B/2004/0190/O and B/2008/0188/RM. The agent advised in an 
email 28.03.2023 that the applicant does not intend to submit a 
CLUD application and further advised on 29.08.2023 that they 
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do not see the benefit of a CLUD application given the current 
application has been submitted. To date no CLUD application 
has been submitted.

8.13 In the absence of a CLUD application it cannot be 
demonstrated that a lawful commencement of applications 
B/2004/0190/O and B/2008/0188/RM which, relates to the 
erection of 40 dwellings has occurred. The Planning 
Department advise that this application is not the appropriate 
mechanism to confer the lawfulness of a material start on 
B/2004/0190/O and B/2008/0188/RM. 

8.14 From a site inspection the application site remains in 
agricultural use with no evidence of development occurring. 
From the proposed entrance to the site, adjacent to Nos. 13 and 
46 Drumsurn Court, the land has been raised in a manner 
reflective of the proposed access road. This area of raised land 
extends approximately 20m into the field and is grassed over. 
Additionally, photos of topsoil being stripped in preparation for 
the construction of the section of access have been submitted 
by the agent, advising that theses took place within the 
timeframe of the original permission. The agent also advises 
that a sewer line has been laid within the site. However, this 
sewer line runs from the adjacent Drumsurn Court housing 
development through the lands granted permission under 
B/2004/0190/O and B/2008/0188/RM to housing lands to the 
northwest of the site, which are inside the settlement 
development limit. While it may have been the intention that the 
housing development approved under B/2004/0190/O and 
B/2008/0188/RM would connect into this sewer it is noted that 
this sewer was put in place circa 2006, prior to application 
B/2008/0188/RM being granted permission, to serve the 
adjacent development at Drumsurn Court, and does not relate 
to specific works in relation to application B/2008/0188/RM. 
Please refer to Paragraph 8.9 above. 

8.15 No foundations were evident on site and Building Control have 
confirmed that they have no record of any foundation 
application or inspections on these lands. Appeal 2017/E0010 
(Appendix 2, notably Paragraphs 5.8 & 5.9) clarifies that in 
determining the commencement of development, where the 
development consists of or includes the erection of a building, 
the focus is on the buildings and that work carried out must be 
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works of construction in the course of the erection of the 
buildings. From the information provided to date it has not been 
demonstrated that a lawful material start has occurred.  

8.16 The agent has queried the location of the application site within 
the rural area, stating that the site is development land with an 
extant approval within the development extents of Drumsurn, 
and has asserted that the Northern Area Plan Maps are 
incorrect. Please refer to Paragraph 8.2 regarding this matter. 

8.17 Consequently, the principle of development must be considered 
in the context of prevailing planning policy which, as outlined 
above at Paragraphs 8.2-8.6, is considered to be unacceptable. 
Additionally, it has not been demonstrated that there are 
exceptional or overriding reasons as to why the development is 
essential in this location and could not be located in a 
settlement. The proposal is Contrary to Paragraph 6.73 of the 
SPPS and Policy CTY1 of PPS21. 

Design and Layout 

8.18 The application proposes three dwellings which comprise a pair 
of semi-detached dwelling and a detached dwelling, with single 
storey garages proposed at plots 10 and 12. The general layout 
and design of the dwellings are similar to the previously 
approved site, other than the sting of the detached and semi-
detached dwellings being swapped. However, in the absence of 
a Certificate of Lawfulness to determine a lawful 
commencement of B/2008/0188/RM a detailed assessed of the 
proposal and its acceptability cannot be undertaken. 

Habitat Regulations Assessment

8.19 There are no watercourses within or immediately adjacent the 
application site. A small watercourse is identified approximately 
45m south of the application site, which provides a satisfactory 
land buffer to prevent polluting effects associated with the 
construction phase of development. NI water have confirmed 
the presence of foul and surface water sewers which can serve 
the proposed development, with sufficient capacity at the 
receiving waste water treatment works. Officials are satisfied 



240925                                                                                                                                               Page 12 of 31

that, subject to the implementation of best practice during the 
construction phase, the proposal will not result in any adverse 
impact on any European designated site. 

8.20 The potential impact of this proposal on Special Areas of 
Conservation, Special Protection Areas and Ramsar sites has 
been assessed in accordance with the requirements of 
Regulation 43 (1) of the Conservation (Natural Habitats, etc) 
Regulations (Northern Ireland) 1995 (as amended).  The 
proposal would not be likely to have a significant effect on the 
features, conservation objectives or status of any of these sites.

9.0    CONCLUSION 

9.1 In the absence of a Certificate of Lawful Development or Use it 
has not been demonstrated that a lawful commencement of 
Planning Approvals B/2004/0190/O and B/2008/0188/RM has 
occurred. Consequently, the Planning Department cannot give 
determining weight to the previous planning history of the site 
and as such the proposal must be considered against the 
prevailing regional planning policies. The proposal fails to 
comply with Paragraph 6.73 of the SPPS and PPS21 (Policy 
CTY1) in that it does not meet with one of the permitted types of 
development in the countryside it has not been demonstrated 
that there are exceptional or overriding reasons as to why the 
development is essential in this location and could not be 
located in a settlement.. Refusal is recommended.  

10.0 Reasons for Refusal 

1. The proposal is contrary to The Strategic Planning Policy 
Statement for Northern Ireland (SPPS), Paragraph 6.73, and 
Planning Policy Statement 21, Policy CTY 1 in that there are no 
overriding reasons why the development is essential and could 
not be located in a settlement. 
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Site Location Map
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Proposed Site Layout 
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Extract from Northern Area Plan – Drumsurn Map 
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Appendix 1 – Appeal 2015/A0129 
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Appendix 2 – Appeal 2017/E0010 
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